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check up on potential employ-
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says there are some important
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Facebook or Instagram to qualify
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BIG CHANGES COMING?

The Utah Work Group on Regulatory Reform has released its
recommendations to the Utah Supreme Court - and that could mean
changes like client solicitation and nonlawyer ownership are on the way

Attorneys  Est. 1875

In late 2018, the Utah Supreme
Court organized the Utah Work Group
on Regulatory Reform and tasked that
Work Group with finding ways to
change the regulations governing the
practice of law to encourage

Group’s report is a driving concern
that many people in Utah cannot

find affordable legal services. Citing
national statistics, the Work Group
noted that low-income Americans are
the ones most likely to go it

innovation and expand the
legal market. The goal of
these changes was straight-
forward: increase access to
affordable legal services.

The Work Group, headed
by Supreme Court Justice
Deno Himonas and John
Lund, past president of the
Utah Bar Association, issued its report
and recommendations in August, pro-
posing reforms that, if adopted, could
dramatically change the practice of
law in Utah and, hopefully, provide
people with access to quality, afford-
able legal services.

The foundation of the Work

alone in dealing with legal
issues. It appears to be that
way in Utah, too.

Pointing to cases in
Utah’s 3rd District Court
(the trial court network
that handles cases in Salt
Lake, Summit and Tooele
counties), the Work Group
observed that “the idealized adver-
sarial system in which both parties are
represented by competent attorneys is
not flourishing in Utah. At least one
party was unrepresented throughout
the entirety of the suit in 93 percent of
all civil and family law disputes dis-
posed of in the 3rd District in 2018.”

Against that backdrop, the Work
Group made two sweeping recommen-
dations to increase access to affordable
legal services. First, the Work Group
proposed that the Utah Supreme Court
“substantially loosen restrictions on
the corporate practice of law, law-
yer advertising, solicitation, and fee
arrangements, including referrals and
fee sharing.” These loosened restric-
tions would, among other things, allow
lawyers to directly solicit people need-
ing legal assistance, to enter into part-
nerships with nonlawyers and to share
fees with nonlawyers.

These changes are already under-
way, as a separate committee is cur-
rently working through amendments
to the Utah Rules of Professional

see WORK GROUP page 17
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UTAH'S PREMIER BUSINESS & LITIGATION GROUP.

Established over 30 years ago, Strong & Hanni’s Business & Commercial Litigation Group
provides full legal services in a wide range of disciplines including, corporate representation,
litigation, contract drafting and negotiation, mergers and acquisitions, employment, real estate,
securities, tax and estate planning. With a such a wide range of business and personal legal
services, we represent both public and private companies and individuals. We have watched
our clients grow and have assisted them in developing into successful enterprises of all sizes.
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Conduct, the rules that govern lawyers
in the practice of law.

Second, the Work Group recom-
mends the creation of a new regula-
tory body to oversee legal services in
Utah under the direction of the Utah
Supreme Court. One very interesting
role the Work Group envisions for the
regulatory body would be to oversee a
“regulatory sandbox,” that is, “a pol-
icy structure that creates a controlled
environment in which new consumer-
centered innovations, which may be
illegal (or unethical) under current
regulations, can be piloted and evalu-
ated.” In other words, the regulatory
body would, in part, provide a testing
ground for new types of legal ser-
vices. The regulatory body would then
evaluate how these services worked
(or didn’t work) with a focus on risk
to the consuming public and use that
data to recommend policy changes to
the Utah Supreme Court.

Based on its report, the Work
Group seems to believe that these
changes will allow for “disruptive
innovation,” or simply “disruption,”
in the Utah legal market. The key to
this disruption is technology. Put sim-
ply, the Work Group believes that its
recommendations will provide incen-
tives for companies to invest in tech-
nology that will make legal services
— currently out of reach for many
people in Utah — much more afford-
able and accessible.

So, what impact will this have on
legal services in Utah? It’s not entire-
ly clear. Decades ago, the District of
Columbia loosened restrictions on
the practice of law with similar goals
of expanding legal services, and the
impact was virtually nonexistent. One
concern is that the same result will
follow here.

Because other states have the
traditional restrictions on the practice
of law that Utah has, it’s very pos-
sible that technology companies will
not be willing to invest significantly
for services that can only be used in
Utah. One answer to this problem is
that, while Utah is at the forefront
in loosening its restrictions on the
practice of law, it may not be alone
for long. Organizations in Arizona
and California are considering similar
changes, and state supreme courts
throughout the western United States
will be considering the issue over the
next year. Beyond that, the success of
disruption in Utah could pave the way
for more states to loosen their restric-
tions on the practice of law.

One thing that cannot be ignored
is that the changes to the Utah Rules
of Professional Conduct will almost
certainly have impacts in the legal
market beyond efforts to address a

shortage of affordable legal services.
For example, an accountant, business
consultant and lawyer could form a
partnership, allowing businesses to
consolidate some of their outside pro-
fessional services.

The Work Group’s report also
shows that it is sensitive to a concern
that many lawyers have about loosen-
ing restrictions on the practice of law.
For example, what happens when a
lawyer partners with a nonlawyer who
is concerned more about profits than
professional obligations?

To be clear, the changes proposed
by the Work Group would not allow
a nonlawyer to practice law — that
still could only be done by a lawyer or
other professional authorized by the
Utah Supreme Court.

Here’s an example: A technol-
ogy company could invest in artificial
intelligence to provide estate planning

services with the assistance of lawyers
who work for the technology com-
pany and advise customers of the legal
impacts of their estate planning deci-
sions. How will those lawyers respond
to directions from the company to
limit the time spent with customers

or to purchase additional products or
services regardless of the lawyers’
professional judgment about the need
for those products or services? The
Work Group proposes to address these
concerns through robust regulatory
oversight, but it’s too early to analyze
whether this is, or can be, effective to
address these types of situations.

One last concern to note: Utah
courts are already significantly back-
logged. Civil cases routinely take
years from filing to trial. If the Work
Group’s recommendations do create
significantly greater access to legal
services, will our court system be

overwhelmed? Or will it save time
and resources as people can more effi-
ciently address their legal needs? Or
both?

Whatever the answers to these and
other concerns, one thing is clear at
this point: The recommendations in
the Work Group’s report are going to
be put into effect in some form, and
this will happen quickly. The Utah
Supreme Court’s Advisory Committee
on the Rules of Professional Conduct
is drafting amended rules now to
address the Work Group’s recommen-
dations.

Over the next year, we’ll all step
into uncharted territory when it comes
to the practice of law in Utah.

Cory Talbot is a partner at the law firm of
Holland & Hart in Salt Lake City where his
practice focuses on commercial litigation,
antitrust and competition counseling, and
healthcare matters.
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USING GOOGLE AS A REFERENCE
Should employers review applicants’ social media profiles?

The ease with which information
can be obtained about a job applicant
through an online search means more
employers are reviewing this informa-
tion in the hiring process. Surveys
indicate over 70 percent of
employers are reviewing
some portion of an appli-
cant’s social media footprint.

But, as a case involving
the University of Kentucky
(UK) shows, it is not with-
out risk. Martin Gaskell
was initially the leading
candidate for the position of
founding director of UK’s MacAdam
Observatory. During the search pro-
cess, a member of the search commit-
tee conducted an Internet search for
information about Gaskell and found
his personal website containing an
article titled “Modern Astronomy, the
Bible and Creation.” Gaskell was not
hired and sued UK for religious dis-
crimination. While the parties heavily
disputed what role Gaskell’s religious
beliefs played in the decision not to
hire him, Gaskell was able to present
sufficient evidence to survive a sum-
mary judgment motion and the case
ultimately settled, highlighting the
risks that come with incorporating
such research into the hiring process.

Those in favor of social media
screening argue that it provides invalu-
able insight into a candidate’s infor-
mal life, as opposed to the best foot
a candidate may put forward in an
interview. Discovery of questionable
content or behavior is one of the pri-
mary reasons hiring managers say they

perform such searches. Bad matches
for an employer’s corporate culture
can be identified and eliminated early
in the process. Next, an Internet search
is certainly less expensive than a for-
mal background check, partic-
ularly when screening a large
candidate pool. Reviewing a
candidate’s LinkedIn recom-
mendations may provide help-
ful information not available
through a resume.

Employers using
social media screening reveal
that they have disqualified
candidates for a number of reasons:

* Provocative or inappropriate
photos or videos.

* Information about the candidate
drinking or using drugs.

* Discriminatory comments on
race, gender, religion, etc.

* The applicant was linked to
criminal behavior.

* The applicant made negative
remarks about a previous employer.

* The candidate lied about an
absence and bragged about this on
social media.

While social media can yield valu-
able hiring information, there are sig-
nificant negatives to consider as well.
Will the candidate view the search as
an unreasonable invasion of privacy?
Some candidates may be alienated and
withdraw from the process rather than
consent to a search. Will the search
yield false positives, with the candi-
date being confused with another per-
son of the same name? Perhaps most
concerning, the search may provide

the employer with information that
could the basis an unlawful decision.
Social media may reveal a candidate’s
religion, sexual orientation, the year
she graduated from high school (and
thus her likely age) and a whole uni-
verse of information related to pro-
tected classes she may belong to. This
information could potentially taint a
hiring decision and render it subject to
later legal challenges.

Finally, employers using social
media screening may subject them-
selves to a negligent hiring lawsuit.
Consider, for example, a company that
hires a driver who is later involved
in a serious accident, when the same
employee had posted videos on
Facebook highlighting his reckless
driving. Will the employer be held
liable for negligence for not using this
readily available information when
deciding to hire the driver?

Employers who decide that the
pros of social media screening out-
weigh the cons can implement a num-
ber of helpful best practices to help
minimize the risk that an unfavorable
hiring decision is later challenged as
having been tainted by a social media
search. These include:

e Informing applicants that a
search may be conducted and obtain-
ing written consent for the search.
Ideally, this will include informing
the candidate about the scope of the
search.

e Establishing uniform guidelines
for Internet/social media screening.
Employers should establish a fixed set
of social media sites for all applicants,

along with a list of lawful information/
criteria to be included in each search,
focusing on the candidate’s fitness

for the job. The results of the search
should be documented in writing and
screenshots containing information
that may be relevant to the hiring deci-
sion saved.

* To avoid the taint that may arise
if the search yields information that
could be the basis of an unlawful deci-
sion, the search should be conducted
by a non-decision-maker. This could
include outsourcing the screening
work to a third party. In this way, only
job-related information is passed on to
the decision-maker and protected char-
acteristics are scrubbed.

* Where possible, negative infor-
mation discovered during the search
should be independently verified from
other sources, including the applicant
themselves.

* Focus on candidates’ profes-
sional lives. While some off-the-job
behavior is clearly disqualifying, the
primary focus should be on how can-
didates interact in their professional
communities.

e The search should not involve
“friending” applicants in order to gain
access to nonpublic portions of their
social networking profiles.

By following these guidelines,
employers can minimize the risk that
their use of social media screening
leads to a later legal challenge.

Michael D. Stanger is a shareholder at the
Salt Lake City law firm Strong & Hanni. He
specializes in commercial litigation along
with construction and employment law.
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IMPORTANT POINTS TO CONSIDER WHEN YOU OWE THE IRS MONEY

Navigating tax controversy and the
Internal Revenue Service (IRS) can be
daunting. It is important to consider
specific factors when dealing with the
IRS and, in some cases, to seek the
advice of a legal expert. The
following are key points to
consider when dealing with
the IRS:

Make sure it isn’t a
scam. The first thing to do
when you receive notice that
you owe the IRS money is to
verify that it is not a scam.
You can go online to locate
the correct official IRS phone number
to confirm that you in fact owe money.
You will have to wait on hold, but it is
better to wait on hold than to fall vic-
tim to a scammer. Tax attorneys have
access to a practitioner priority phone
line — not available to the layperson
— that can expedite the process.

Gather information. It is cru-
cial to figure out how much you owe,
whether all of your tax returns have
been filed and whether you have any
upcoming compliance or appeal dead-
lines. Once you are in communication
with the IRS, you can ask these ques-
tions and determine everything the IRS
expects you to do to get back into full
compliance.

Come into current compliance.
Aside from dealing with taxes you may
owe for the past, you should make sure
you are in current compliance with tax
withholding, filing returns and other
requirements. This is important because
if you are not in compliance, the IRS
will not allow you to get on a payment
plan and will not accept an “offer in
compromise” (an agreement between
a taxpayer and the IRS that settles the
taxpayer’s tax liabilities for less than
the full amount owed). If you remain
out of compliance, the IRS might resort
to seizing your bank accounts, wages
or other assets.

If the IRS is wrong, challenge the
tax assessment. The IRS might say
you owe them money, but that doesn’t
mean they are right. Every individual
has a unique situation with the IRS. It
is often helpful to find a professional
who is well-versed in tax law to look
at the IRS documents you receive and
verify that the tax assessment is cor-
rect. For instance, if you are audited, it
is important to make sure that the IRS
gives you all the deductions and credits
you are entitled to. You should chal-
lenge the IRS if the tax assessment is
incorrect.

Seek to get penalties reduced or
removed. Even if the IRS assessed
the right amount of tax, in many cir-
cumstances you can file a request to
remove or reduce penalties. Sometimes
there are really good reasons why
someone was not able to file returns

or pay taxes on time, such as illness
or a death in the family. The IRS may
reduce or remove penalties if they
receive a proper penalty abatement
request.

If you can afford to
pay the debt, set up a pay-
ment plan. If you think that
you have the ability to pay
the debt, even if it might take
a few years, you can set up a
payment plan and pay in incre-
ments over time. Setting up a
payment plan keeps the IRS
from continuing to threaten you and
from seizing your assets.

If you cannot afford to pay the
debt, file an offer in compromise. If

INCOME I

TAX

the amount you owe is so big that you
do not think you can pay it in full, you
can file an offer in compromise. The
goal of an offer in compromise is to
get the IRS to accept a full settlement
based on your ability to pay. In this
scenario, the offer in compromise is
not based on how much you owe, but
on how much money you have and
currently earn.

If applicable, request innocent
spouse relief. Sometimes the IRS
comes after a person because that
person’s spouse was hiding income. A
common situation is that one spouse
is making money but not reporting the
extra income.

If the couple filed a joint tax

return, this can leave the innocent
spouse responsible for the other
spouse’s misconduct. In this situation,
a request for innocent spouse relief
can free the innocent spouse from tax
liability.

In rare cases, bankruptcy, a
lawsuit or another strategy may be
appropriate. Not every situation fits
neatly into one of the usual boxes.
Some circumstances require a unique
approach, which is why it is helpful to
get the advice of a tax law practitioner.
Doing so can cut costs and eliminate
the anxiety of trying to deal with the
IRS by yourself.

Do you also owe taxes to your
state? A lot of times, people overlook
state tax obligations because they are
relatively small compared to federal
taxes. However, it can make sense to
resolve both state and federal taxes at
the same time.

Samuel A. Lambert is an attorney with the
firm of Ray Quinney & Nebeker in Salt
Lake City. He helps clients resolve audits,
appeals and collection issues with the IRS,
the Utah State Tax Commission, and county
boards of equalization.
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